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Agenda

Å Issues Related to Free Speech & Academic Freedom

ïDistrict speech: exercising the institutionôs free speech rights.

ïLimits & options to managing speech that is offensive to others.

ïAcademic freedom.

ÅñSanctuary Districtsò

ïWhat does it mean?

ïWhat are the risks?

ï ICE requests for student records & directory information.

ÅñTitle IXò

ïWhat effect does the withdrawal of OCRôs Dear Colleague letter 

re transgender students have, if any, in California.
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Direction in a Time of Uncertainty

In presenting this information 

we first acknowledge:

ÅIt responds to concerns based on election 

platforms that have yet to be actualized. 

ÅWhether/how the new administration will actually 

change, interpret and enforce existing law, 

regulations & executive orders is unknown. 

ÅThis presentation provides information based on 

existing lawéwhich could change.



Speech Issues



5

Issues Related to Free Speech and 

Academic 

ÅIndividual Speech

ÅAcademic Freedom
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Individual Free Speech Issues

ÅClaims of feeling ñunsafeò due to speech of 

others:

ïMinority view in a politically charged environment;

ïXenophobic speech.  

ÅNot protected from acrimony, free speech of 

opponents.

ÅBut can assure.

ïFully protected against retaliation by administration, 

faculty.

ïFully protected from any unlawful conduct.
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Employee Speech: Is It Protected 

Speech?

The Two Part Test:

Is the District Employee Speaking:

1. As a private citizen?

2. On a matter of public concern?
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Employee Speech: The Pickering 

Balance

Interest of employee, as a citizen, in 

commenting on matters of public concern

vs. 

Interest of public employer in promoting 

efficiency of the public services
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Student Speech

Remember that even offensive 

speech can be protected speech. 

Education Code Ä66301



10

No First Amendment Protection

ÅChild Pornography

ÅDefamation

ÅObscenity

ÅñFighting wordsò

ÅñTrue threatsò
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First Amendment

ÅWhat is a ñtrue threatò?  

ïSpeech threatening student body is per se 

unprotected.

ÁPonce case ïñtrue threatò.

ïBut it is important to look at the context of 

the threat.

ÁBauer case -not ñtrue threatò.
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Free Speech ïGeneral Rules

ÅVery difficult to restrict speech in campus free 

speech area.

ÅOther areas can use ñreasonableò and 

ñviewpoint-neutralò restrictions (e.g., forums for 

limited topics, e-mail systems, etc.).

ÅIn general, can halt speech that causes or 

threatens a substantial disruption on campus.

ÅUnlawful censorship can result in civil rights 

liability under 42 U.S.C. section 1983.
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ñHate Speechò

ÅñHate speechò thought to include protected 

classifications, including ancestry, national origin 

religion, race, gender, sexual orientation, etc.

ÅNo ñhate speechò exception to First Amendment.

-- RAV v. St Paul, 505 U.S. 377 (1992) (Scalia, J.) 

ÅPotential exception if targets individual, actually violates 

rights to employment or education.

ÅMany institutions punish and take First Amendment risk.

ÅBut institution can refrain from punishing, and use First 

Amendment to protect from liability.

-- Rodriguez v. Maricopa CCD, 605 F.3d 703 (9th Cir. 2010)

(Kozinski, J.)
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Academic Freedom Issues: 

ÅFaculty have academic freedom rights

ïThrough policies and contract

ïThrough First Amendment right to academic freedom in 

ñscholarship and teaching.ò

ÅColleges are likely to see increased concerns

ïStudents recording in class

ïSocial media

ïProtecting political speech

ïExample: Professor Watchlist http://www.professorwatchlist.org/

ñStudents, parents, and alumni deserve to know the specific incidents and names 

of professors that advance a radical agenda in lecture halls.ò

http://www.professorwatchlist.org/
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Academic Freedom Issues 

ÅColleges also have recognized 

institutional right to academic freedom



Immigration:  

ñSanctuaryò Districts & Other 

Issues
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DACA: Overview

ñDeferred Action for Childhood Arrivalsò:

ÅExecutive Order, not law or regulation.

ÅRepresents Obama administrationôs priorities 

regarding deportations and prosecutorial 

discretion to permit individuals to remain in the 

country for two years without fear of deportation.

ÅAlso eligible for two-year employment 

authorization.

ÅDoes not confer legal status or provide a 

pathway to citizenship.
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DACA: Overview

DACA status available to undocumented 

individuals who had no lawful status on 

6/15/12, and: 
ÅWere physically present in U.S. on 6/15/12.

ÅWere under the age of 31 as of 6/15/12.

ÅCame to U.S. before 16th birthday.

ÅHave continuously resided in U.S. since 6/15/07.

ÅAre in school, graduated or have a certificate of 
completion or GED, or honorably discharged from the 
Coast Guard or Armed Forces.

ÅHavenôt been convicted of a felony, significant 
misdemeanor, or 3+ misdemeanors, and donôt pose a 
threat to national security or public safety.
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California Law 

ÅThe California Dream Act allows 

undocumented students to receive in-

state tuition and apply for the same 

financial aid opportunities available to 

legal residents and citizens.

ÅNot DACA dependent.
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ñSanctuary Districtò: What Does it 

Mean?  

ÅAfter the 1/25/17 Executive Order 

ñSanctuaryò has two meanings:

ïHistoric.

ïAs defined in the Executive Order.
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ñSanctuary Districtò: What Does it 

Mean?  

Historic Usage:

ÅThere is no legal definition for a ñsanctuary districtò.  

ïDerived from the term ñsanctuary cityò for which there is also 

no definition.

ÅBeing a ñsanctuary districtò doesnôt create a legal 

status for the institution.

ÅBeing a ñsanctuary districtò doesnôt create legal 

protections for undocumented students.

ÅBeing within a ñsanctuary cityò may not effect district.
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ñSanctuary Districtò: What Does it 

Mean?  

May include a range of policies or practices:
ÅSetting institutional tone/affecting institutional culture.

Å Instructing employees not to inquire re immigration status.

ÅProviding services without regard to/inquiry regarding 

immigration status.

ÅNot dedicating resources to enforce federal immigration laws.

ÅNot cooperating with ICE or other federal authorities, except 

as required by law.

ÅProviding information & support to undocumented community 

members.
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ñSanctuary Districtò ð As Defined in the 

Administrationôs 1/25/17 Executive Order

Executive Order: ñEnhancing Public Safety in 

the Interior of the United Statesò:

ÅDefines ñsanctuary jurisdictionò as willfully refusing to 

comply with 8 USC § 1373.

ÅAuthorizes the AG to designate ñsanctuary jurisdictionsò 

for purpose of sanctioning them.

ÅAuthorizes the AG to take enforcement action against 

entities that ñprevent or hinderò federal law enforcement.  

ÅCommands the Secretary of Homeland Security to take 

immediate steps to establish agreements with state and 

local law enforcement agencies to authorizes 

performance of immigration officers.
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ñSanctuary Districtò: What Are The 

Risks? 

Creating a false sense of security for 

undocumented students.

ÅFederal law enforcement authorities may 

enforce immigration and other federal law 

in an area without the assistance of  the 

district or local police.
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ñSanctuary Districtò: What Are The 

Risks? 

Executive Order addresses three distinct areas:

1) Violations of law (INA).

ÁCivil/criminal penalties.

2) Noncooperation.

ÁPossible loss of funding. 

3) Pressure to devote state & local resources to 

enforce federal law.

ÁState of California may respond.

ÁUnclear how federal government will respond: requiring 

state/local assistance may be unconstitutional.
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Criminal and Civil Penalties 

ÅImmigration Nationality Act (INA)

ïProhibits concealing, harboring, or shielding 

from detection unauthorized aliens. 

ïMust know that the person is in the U.S. 

illegally, or act in reckless disregard of that 

fact.

ïApplies to both individuals and organizations.

ïPenalties are fine, imprisonment for one year 

or less, or both.

(8 U.S.C. §1324)
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What is Harboring, Concealing or 

Shielding from Detection?

ÅINA Does Not Provide a Definition.

ÅFederal Court Definitions.

ïSimple sheltering. (U.S. v. Acosta de Evans 

(9th Cir. 1976) 531 F.2d 428.

ïñConduct tending substantially to facilitate 

an alienôs remaining in the U.S. illegallyò. 

(U.S. v. Lopez (2d Cir. 1975) 521 F.2d 437.).
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Is Failure to InformñHarboring, 

Concealing, or Shieldingò? 

ÅNo. The law does not impose an affirmative duty 

to inform law enforcement of illegal activity.

ÅéBut, a government entity or official may not 

prohibit  or restrict any government entity or 

official from sending to, or receiving from, ICE 

information relating to immigration status, or 

prohibit them from ñmaintainingò such 

information. (8 U.S.C. Section 1373.) 

ïNote: The executive Order defines ñsanctuaryò as a 

government agency that violates this section. 
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Protecting Privacy

ÅEstablish policies and procedures that limit 

the collection of private information from 

students such as:

ïSocial security numbers (ñSSNò), or lack thereof;

ïResidency information, including residency in other 

countries;

ïHigh school and elementary schools attended in other 

countries; 

ïOther information of this nature, including information 

that may bear on the studentôs ability to obtain in-

state tuition. 



30

Protecting Privacy

ÅAudit policies to avoid employeesô providing 

such information to agencies that request it, 

unless there is a specific legal requirement.  

ÅModify internal policies as needed to restrict 

administrators and employees from obtaining 

this information unless it is necessary to 

providing services to the student (for example, in 

the financial aid context).
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Is Failure to CooperateñHarboring, 

Concealing, or Shieldingò? 

ÅCourts have not addressed this 

question directly.  

ïRequiring an officer to obtain a warrant or 

subpoena (if required by law) would likely not 

constitute harboring, concealing or shielding.

ïHelping someone escape while the warrant is 

being obtained likely would constitute harboring, 

concealing or shielding.  

ïOther actions taken to thwart immigration officialsô 

enforcement activities may also constitute 

harboring, concealing or shielding.  
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Can Noncooperation Result in 

Loss of Federal Funding?

ÅMaybeéunder the Executive Order.

ïNo specific statute states that DOE funding can 

be withdrawn for failure to cooperate with ICE 

proceedings.

ÅHoweveré

ïExecutive Order exerts pressure to cooperate.

ïMost federal fund recipients certify that they will 

ñcomplyò with all applicable laws. 

ÁDistricts should review their funding documents.
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In Light of Exec Order: Review 

Mutual Aid Agreements

ÅAt least for now, colleges:

ïDo not have a duty to use their resources to enforce 

immigration lawé(at least for now).

ïMay enact policies that their police departments will not 

use  their resources for immigration enforcement including 

questioning, detaining, or arresting individuals based on 

their legal status.  

ïMay maintain policies that campus police will not inquire 

about, or take action concerning, a suspect, witness or 

victimôs immigration status.

Buté

ïThese policies may not affect how local law enforcement 

conducts itself on college campuses.
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In Light of Exec Order: Look at 

Mutual Aid Agreements

California Education Code, § 67381(The Kristin Smart 
Campus Safety Act) 

ñRequires community college campuses to enter 

into written agreements with local law enforcement 

clarifying operational responsibilities regarding 

investigation of on-campus violent crimes; 

agreement must delineate the specific geographic 

boundaries of each agencyôs operational 

responsibilities.ò
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What About ICE/DHS Requests for 

Student Records?

Legal Overview* 

ÅStudent education records arenôt subject to 

nonconsensual disclosure, unless a specific 

exception applies. 

ïBut, where an exception applies, district may still 

require a lawful subpoena, warrant or judicial order.

ÅDirectory information is not a ñstudent recordò 

and doesnôt require consent to disclose.

ïBut, districts must offer opt-out process for 

nondisclosure of directory information.
*Family Educational Rights and Privacy Act of 1974, 20 U.S.C. § 1232g 

(ñFERPAò)  34 C.F.R. § 9.31(d); Cal. Educ. Code 76243(a)


